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Crimnal law -- Driving under influence -- Defendant's refusal to
submt to field sobriety test not adm ssi ble where testinony of
officer clearly reflected that he only asked defendant if he

wi shed to submit to voluntary sobriety testing with no indication
that there m ght be adverse consequences if defendant refused
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OPI NI ON

THI S CAUSE cane before the Court upon Appellant, the State of
Florida's appeal of the trial court's order granting the
Appel l ee's Motion to Suppress. Having reviewed the Appellant's
initial brief, the Appellee's answer brief, the record on appeal,
applicable | aw, and being otherwise fully advised in the

prem ses, this Court finds and decides as foll ows:

The record reveal s that on Novenber 19, 1995, Deputy Oran was
alerted to a disturbance on the Hall andal e Beach Boul evard exit
ranp of 1-95. Arriving at the scene, Deputy Oman observed that
there were cars on the exit ranp honking their horns and waiting
for the vehicle in front to proceed through the traffic |ight.
Assessing that the Defendant's car was not going to nove, Deputy
Oman approached the car and saw Def endant sl unped back in the
driver's seat, appearing to be asl eep or unconscious.

Deputy Oran had the Defendant exit his vehicle and asked himif
he had been drinking. The Defendant responded that he was very
tired frombeing on the road. At this tinme, based upon Deputy
Oman' s observations, he inforned the Defendant that he was going
to conduct a crimnal investigation. The Deputy then asked the
Def endant if he would voluntarily submt to roadside sobriety

exercises. In Deputy Oran's words: "~ | explained to M. Sonsin
this was strictly voluntary [the roadsi de sobriety exercises], he
did not have to performthemif he didn't want to. | expl ained |

was conducting a crimnal investigation for driving under the

i nfluence, at which tine I asked himif he would be willing to
subnmit to sone roadsi de sobriety exercises to which his response
was, |'mnot doing any roadside test or anything.' '' Mbreover,
during cross-exam nation, Deputy Oman, in response to defense
counsel's question, answered that at the tine he offered the

Def endant " " voluntary'' roadside tests, he did not inform



Def endant of any ram fications associated with his decision on
whet her to cooperate until after Defendant's arrest and transport
tothe B.AT. facility.

Def ense counsel noved to suppress the Defendant's refusal to
performthe roadside tests. The trial court conducted a hearing
on the defense's Mdtion to Suppress on June 7, 1996. The trial
court granted the notion in a witten order dated July 2, 1996.
On appeal, the State argues that the trial court erred in
granting defense's Mdtion to Suppress because it is their
contention that Defendant's refusal to take a field sobriety test
is adm ssible as evidence of consciousness of guilt.

The ruling of the trial court on a notion to suppress cones to
the appellate court clothed with the presunption of correctness
and the appellate court is required to interpret the evidence and
reasonabl e i nferences and deductions in a manner nost favorable
to sustaining the trial court's ruling. See Mody v. State, 574
So.2d 260 (Fla. 4th DCA 1991). Determ nations of factual
guestions and resolutions of conflicting evidence are to be
accepted by appellate courts and not disturbed on appeal, See
State v. Brown, 592 So.2d 308 (Fla. 3rd DCA 1991); questions of
| aw are revi ewed de novo. See Phuagnong v. State, 714 So.2d 527,
529 (Fla. 1st DCA 1998).

The United States Suprene Court ruled in South Dakota v. Neville,
459 U. S. 553 (1983), that evidence of a defendant's refusal to
submt to bl ood-al cohol testing does not constitute
self-incrimnation, and it is not fundanentally unfair, as a due
process violation, to use defendant's refusal to take a

bl ood- al cohol test as evidence of guilt. In holding as such, the
court in Neville, enphasized the fact that in that case, there
““was not the sort of inplicit promse to forgo use of evidence
that would unfairly “trick' respondent if the evidence were |ater
offered against himat trial.'' See id. at 566. Neville reasoned
there was no inplicit assurance of no adverse consequences
attached to the defendant's refusal based on the fact that

def endant had warni ngs of some consequences. See id.

Particularly, "~ “the warning that he could |ose his driver's
license made it clear that refusing the test was not a safe
harbor,' free of adverse consequences.'' |d. The Florida Suprene

Court has addressed the safe harbor issue fromNeville regarding
pre-arrest field sobriety tests in Taylor v. State, 648 So.2d
701, 704 (Fla. 1995).

The Tayl or court ruled that evidence of a defendant's refusal to
perform roadsi de sobriety tests was adm ssible at trial, and did
not deprive the defendant of due process, or constitute
self-incrimnation. See id. However, the court in Tayl or was
clear that although the defendant was not told his refusal could



be used against himin court, the police officer did informthe
def endant of the purpose of the test and told himof possible
adver se consequences, i.e., that he could be arrested based on

t he avail abl e evi dence. Thus, both Neville and Taylor reiterate
the necessity that a defendant receive sone indication, whether
explicit or inferential, that a refusal to take the field
sobriety test is not nerely a safe harbor, but may carry adverse
consequences.

The Thirteenth Judicial Grcuit has directly addressed this sane
issue in Andrik v. State, 47 Fla. Supp. 2d 50 (Fla. 13th CGr. C
1991), and prior to that the Eighteenth Judicial Grcuit
addressed the identical issue in State v. Cohn, 33 Fla. Supp. 2d
160 (Fla. 18th Cr. C. 1988). Both of these cases hold that the
defendant's refusal to take a field sobriety test was not

adm ssible in evidence where the defendants were not told that
their refusals would be used against themin court. In doing so,
both Andrik and Cohn rely on the holding in Herring v. State, 501
So.2d 19 (Fla. 3d DCA 1987), which held, inter alia, that the
failure to informthe defendant that his refusal to take a
gunshot residue test could be used against him rendered
testinmony at trial of the defendant's refusal inadm ssible.
Herring stands for the proposition that when a defendant is not
told that his refusal wll have consequences adverse to him he
has no notivation to submt and his refusal therefore is indeed a
safe harbor. See id. at 21.

In the case at bar, the testinony of Deputy Oran clearly reflects
that he only asked the Defendant if he wi shed to submt to
voluntary sobriety testing with no indication that there m ght be
adverse consequences to Defendant's refusal. In granting the
Motion to Suppress, Judge Horowitz was consistent with the

hol dings in Taylor and Neville, since based on the evidence, the
Def endant was not informed of any adverse consequences of his
refusal. This Court recognizes that the thirteenth and ei ghteenth
circuits' decisions in Andrik and Cohn are directly anal ogous to
the issue in this case. Both Andrik and Cohn correctly apply the
reasoni ng of Herring by holding that the defendants in those
cases could not lawfully be penalized for taking the safe harbor
of not volunteering potentially incrimnating evidence. Herring's
analysis is equally applicable to this case. Defendant cannot
have evi dence used agai nst himsince he nerely took the " “safe
harbor'' of not voluntarily cooperating. Evidence of taking a
““safe harbor'' is not probative of guilt, and therefore not
relevant at trial.

Accordingly, it is hereby,

ORDERED AND ADJUDGED that the trial court's Order G anting
Def endant's Motion to Suppress Evidence of Refusal to Submit to



Field Sobriety Tests is AFFI RVED.
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