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Criminal law -- Driving under influence -- Evidence -- Refusal to submit to urine test -- Officer who believed defendant was only under influence of alcohol, not controlled substance, had no legal basis to request urine test -- Motion to suppress evidence of refusal to submit to urine test is granted 

STATE OF FLORIDA, Plaintiff, v. ERIC LINAJE, Defendant. County Court, 11th Judicial Circuit in and for Miami-Dade County, Traffic Division. Case No. 3226XCK. January 25, 2008. Maria D. Ortiz, Judge. Counsel: Helmuth Solis, Assistant State Attorney. Lloyd H. Golburgh, Lloyd H. Golburgh, P.A., Fort Lauderdale. 

ORDER GRANTING DEFENDANT'S MOTION TO SUPPRESS

REFUSAL TO SUBMIT TO BREATH AND/OR URINE TEST
THIS CAUSE came to be heard upon Defendant's Motion to Suppress Refusal to Submit to Breath and/or Urine Test, and after hearing testimony of Officer Slimak and argument of counsel and being otherwise fully advised in the premises, this Court finds and rules as follows: 1. The Defendant was arrested and charged with DUI in Miami-Dade County on September 2, 2007 by Officer Slimak of the Miami-Dade Police Department. 

2. That post-arrest, Officer Slimak requested that the defendant submit to a breath and urine test, and the defendant refused said request. 

3. The defendant was informed that if he refused to submit to the breath and/or urine test, his license would be suspended. 

4. That defendant maintained his refusal. 

5. That Officer Slimak testified in open court reference this motion that he did not suspect that defendant was under the influence of a controlled substance. In fact, he stated unequivocally that he suspected defendant was impaired by alcohol only. 

6. That Florida Statute Section 316.1932(1)(b) provides the following: 

Any person who accepts the privilege extended by the laws of this state of operating a motor vehicle within this state is, by so operating such vehicle, deemed to have given his or her consent to submit to a urine test for the purpose of detecting the presence of chemical substances or controlled substances if the person is lawfully arrested for any offense allegedly committed while the person was driving or in actual physical control of a motor vehicle while under the influence of chemical substances or controlled substances. The urine test must be administered at the request of a law enforcement officer who has reasonable cause to believe such person was driving or in actual physical control of a motor vehicle within this state while under the influence of controlled substances.

7. In order for Officer Slimak to have been able to lawfully request a urine sample from defendant, he must satisfy the following two prongs: (a) that defendant was arrested for an offense committed while he was under the influence of a controlled substance to the extent that his normal faculties were impaired; and (b) that he had reasonable suspicion, based on specific articulable facts, to believe that defendant was indeed under the influence of a controlled substance to the extent that his normal faculties were impaired. 

8. That Officer Slimak testified that he did not observe any indicia of impairment by a controlled substance. 

9. Since Officer Slimak had no reasonable suspicion to believe that defendant was under the influence of a controlled substance, he had no legal basis for requesting urine from defendant. 

10. The defendant has the right to refuse that which law enforcement has no right to request. Jason Trauth and Luis Llamas v. State, 14 Fla. L. Weekly Supp. 10a (Fla.11th Judicial Circuit 2006). 

WHEREFORE, defendant's Motion to Suppress Evidence of his Refusal to submit to testing is hereby GRANTED. 

* * *
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